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ENGROSSED SUBSTI TUTE HOUSE BI LL 1441

State of WAshi ngton 61st Legislature 2009 Regul ar Session

By House Comrerce & Labor (originally sponsored by Representatives
Conway, Condotta, Arnstrong, Wite, and Eddy)

READ FI RST TI ME 02/ 23/ 09.

AN ACT Relating to the contractual rel ati onshi ps between
distributors and producers of malt Dbeverages; and anending RCW
19. 126. 020, 19.126.030, 19.126.040, 19.126.060, and 19.126. 080.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW19.126.020 and 2004 ¢ 160 s 19 are each anended to
read as foll ows:

The definitions ((set—ferth)) in this section apply throughout this
chapter unless the context clearly requires otherw se.

(1) "Agreenent of distributorship” neans any contract, agreenent,
commer ci al rel ati onship, l'icense, associ ation, or any other
arrangenent, for a definite or indefinite period, between a supplier
and distributor.

(2) "Brand" neans any word, nane, group_of letters, synbol, or
conbi nation thereof, including the nane of the brewer if the brewer's
nane is also a significant part of the product nanme, adopted and used
by a supplier to_identify a specific malt_ beverage product_ and_to
di stinguish that product from other nmalt beverages produced by that
supplier or other suppliers.

p. 1 ESHB 1441



©O© 00 N O Ol WDN P

W W W W W W WwWwwWwWwWMNDNDNDMDNDNMNDNMDDNMNDNMDMNMNMNMNMDNMNEPRPPRPEPRPRPRPPRPERPRRERPPRPRE
0O N O A W NPEFP O OOWuNOD O P WNPEPEOOooOOWwNO OO~ owdNDEe. o

(3) "Distributor"” nmeans any person, including but not limted to a
conponent of a supplier's distribution system constituted as an
i ndependent business, inporting or causing to be inported into this
state, or purchasing or causing to be purchased within this state, any
malt beverage for sale or resale to retailers |licensed under the |aws
of this state, regardless of whether the business of such person is
conducted under the terns of any agreement with a malt Dbeverage
manuf act ur er.

((3))) (4) "Supplier" nmeans any nmalt beverage manufacturer or
inporter who enters into or is a party to any agreenment of
distributorship with a wholesale distributor. "Supplier” does not
include: (a) Any donestic brewery or mcrobrewery |icensed under RCW
66. 24. 240 and producing less than ((#¥ft+y)) two_hundred thousand
barrels of malt |iquor annually; (b) any brewer or manufacturer of malt
[ i quor producing less than ((#¥f+y)) two hundred thousand barrels of
malt |iquor annually and holding a certificate of approval issued under
RCW 66. 24. 270; or (c) any authorized representative of malt |iquor
manuf acturers who holds an appointnment from one or nore malt |iquor
manuf acturers which, in the aggregate, produce less than ((++ty)) two
hundred t housand barrels of malt |iquor.

((4»)) (5) "Malt Dbeverage nmanufacturer” neans every brewer,
fermenter, processor, bottler, or packager of malt beverages | ocated
within or outside this state, or any other person, whether |ocated
within or outside this state, who enters into an agreenent of
distributorship for the resale of malt beverages in this state wth any
whol esal e di stri butor doi ng business in the state of Washi ngton.

((65))) (6) "Inporter"” nmeans any distributor inporting beer into
this state for sale to retailer accounts or for sale to other
di stributors designated as "subj obbers” for resale.

((66))) (7) "Authorized representative" has the sanme neaning as
"aut hori zed representative" as defined in RCW66. 04. 010.

((6H)) (8) "Person"™ neans any natural person, corporation,
partnership, trust, agency, or other entity, as well as any individual
officers, directors, or other persons in active control of the
activities of such entity.

(9) "Successor distributor" neans any distributor who enters into
an agreenent, whether oral or witten, to distribute a brand of nmalt
beverages after the supplier with whom such agreenent is nade or the
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person from whom that supplier acquired the right to manufacture or
distribute the brand has term nated, canceled, or failed to renew an
agreenent of distributorship, whether oral or witten, wth_ another
distributor to distribute that sane brand of nalt beverages.

(10) "Term nated distributor” neans a distributor whose agreenent
of distributorship with respect to_a brand of malt beverages, whether
oral or witten, has been term nated, canceled, or not renewed.

(11) "Termnated distribution rights" neans_distribution rights
Wth respect to _a_ brand_of nmalt_ beverages which_ are_ lost by a

termnated distributor as a result of termnation, cancellation, or
nonr enewal of an agreenent of distributorship for that brand.

Sec. 2. RCW19.126.030 and 1984 c 169 s 3 are each anended to read
as follows:

Suppliers are entitled to the follow ng protections which ((shaH-
be)) are deened to be incorporated ((+a+the)) into every agreenent of
di stri but orshi p:

(1) Agreenents between suppliers and whol esal e distributors shal
be in witing;

(2) A wholesale distributor shall maintain the financial and
conpetitive capability necessary to achieve efficient and effective
distribution of the supplier's products;

(3) A wholesale distributor shall maintain the quality and
integrity of the supplier's product in the manner set forth by the
suppl ier;

(4) A wholesale distributor shall exert its best efforts to sel
the product of the supplier and shall nerchandi se such products in the
stores of its retail <custonmers as agreed between the wholesale
di stributor and supplier;

(5) The supplier nmay cancel or otherwi se term nate any agreenent
with a wholesale distributor imediately and w thout notice if the
reason for such termnation is fraudulent conduct in_any of the
whol esale_distributor's dealings with the supplier_ or_its products,
i nsol vency, the occurrence of an assignnent for the benefit of
creditors, bankruptcy, or suspension in excess of fourteen days or
revocation of alicense issued by the state |iquor board;

(6) A wholesale distributor shall give the supplier prior witten
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notice, of not less than ninety days, of any material change in its
owner shi p or managenent and the supplier has the right to reasonable
prior approval of any such change; and

(7) A wholesale distributor shall give the supplier prior witten
notice, of not less than ninety days, of the wholesale distributor's
intent to cancel or otherwi se term nate the distributorship agreenent.

Sec. 3. RCW19.126.040 and 1984 c 169 s 4 are each anended to read
as follows:

Whol esal e distributors are entitled to the follow ng protections
which ((shal—be)) are deened to be incorporated ((+a—the)) into every
agreenent of distributorship:

(1) Agreenents between whol esal e distributors and suppliers shal
be in witing;

(2) A supplier shall give the wholesale distributor at |east sixty
days prior witten notice of the supplier's intent to cancel or
otherwi se term nate the agreenent, unless such termnation is based on
a reason set forth in RCW 19.126.030(5) or_results from a_supplier
acquiring the right to manufacture or distribute a particular brand and
electing to _have that brand handled by a different distributor. The
notice shall state all the reasons for the intended term nation or
cancel lation. Upon receipt of notice, the whol esale distributor shal
have sixty days in which to rectify any clained deficiency. If the
deficiency is rectified within this sixty-day period, the proposed
term nation or cancellationis null and void and wi thout | egal effect;

cavse——ftor—fature—to—Hve—up—to—the—terms—and —condt-ttons—ol—the
agreenet—or—any—reason——set—forth+nROWMI9126-030(5)—and

£4))) The whol esale distributor may sell or transfer its business,
or any portion thereof, including the agreenent, to successors in
interest upon prior approval of the transfer by the supplier. No
supplier may unreasonably wthhold or delay its approval of any
transfer, including wholesaler's rights and obligations under the terns
of the agreenent, if the person or persons to be substituted neet
reasonabl e standards i nposed by the supplier.
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(4) If an agreenent of distributorship is termnated, canceled, or
not renewed for any reason other than for cause, failure to live up to
the terns and conditions of the agreenent, or a reason set forth in RCW
19.126.030(5), the wholesale distributor is entitled to conpensation
fromthe successor distributor for the laid-in cost of inventory and
for the fair market value of the termnated distribution rights. For
purposes of this section, termnation, cancellation, or nonrenewal of
a_distributor's right to distribute a_ particular brand constitutes
termnation, = cancellation, ~ or _ nonrenewal =~ of = an__ agreenent _ of
distributorship whether or not the distributor retains the right to
continue distribution of other brands for the supplier. 1n the case of
termnated distribution rights resulting froma supplier acquiring the
right to manufacture or distribute a particular brand and electing to
have that brand_ handled by a_ different distributor, the_ affected
distribution rights wll not transfer until such time as_the
conpensation to be paid to the termnated distributor has been finally
determ ned by agreenent or arbitration.

(5) Wen atermnated distributor is entitled to conpensati on under
subsection (4) of this section, a successor distributor nust conpensate
the termnated distributor for the fair market value of the term nated
distributor's rights to distribute the brand, less any anpunt paid to
the term nated distributor by a supplier or other person with respect
to the termnated distribution rights for the brand. If the term nated
distributor's distribution rights to a brand of nmlt_ beverages are
divided anmpbng two or nore successor distributors, each successor
distributor nust conpensate the termnated distributor for the fair
mar ket _value of the_ distribution_ rights_ assuned_ by that successor
distributor, less any anpbunt paid to the termnated distributor by a
supplier or_other person with respect to the term nated distribution
rights assuned by the successor distributor. A term nated distributor
may not receive total conpensation under this subsection that exceeds
the fair market value of the terminated distributor's distribution
rights with respect to the affected brand. Nothing in this section
shall be construed to require any supplier or other third person to
make any paynent to a termnated distributor.

(6) For purposes_of this section, the "fair_ market value" of
distribution rights as to a particular brand neans the anpunt that a
willing buyer would pay and a wlling seller would accept for_ such
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distribution rights when neither is_acting under conpulsion_and both
have knowl edge of all facts material to the transaction. "Fair narket
value" is determined as of the date on which the distribution rights
are to _be transferred in_ accordance wth subsection (4) of this
section.

(7) In the event the termnated distributor and_ the_successor
distributor do not agree _on_the fair nmarket value of the affected
distribution rights withinthirty days after the term nated distributor
IS given notice of termnation, the matter nust be submtted to binding
arbitration. Unless the parties agree otherw se, such arbitration nust
be conducted in accordance with the Anerican arbitration_association
comercial arbitration rules with each party to bear its own costs and
attorneys' fees.

(8) Unless the parties otherwi se agree, or the arbitrator for good
cause_shown_orders_otherwise, an_arbitration_ conducted pursuant_ to
subsection (7) of this section nust proceed as follows: (a) The notice
of intent to arbitrate nust be served within forty days after_ the
termnated distributor receives notice of termnated distribution
rights; (b) the arbitration nust be conducted within ninety days after
service of the notice of intent to arbitrate; and (c) the arbitrator or
arbitrators nust issue an order within thirty days after conpletion of
the arbitration

(9) In the event of a material change in the terns of an agreenent
of distribution, the revised agreenent nust be considered a_ new
agreenment for purposes of determning the law applicable to_ the
agreenent after the date of the material change, whether or not the
agreenent of distribution is or purports to be a continuing agreenent
and _without regard to the process by which the naterial change_is
ef f ect ed.

Sec. 4. RCW19.126.060 and 1984 c 169 s 6 are each anended to read
as follows:

In any action or arbitration brought by a whol esal e distributor or
a supplier pursuant to this chapter, other than_an_arbitration to
determ ne the conpensation due to_a termnated distributor under RCW
19.126.040(4), the prevailing party shall be awarded its reasonable
attorney's fees and costs.
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Sec. 5. RCW19.126.080 and 1985 c 440 s 3 are each anended to read
as follows:

A person injured by a violation of this chapter, other than_a
person_seeking_only a_ determnation_of the_ conpensation_due_to_a
termnated_ distributor under RCW 19.126.040(4), may bring a civil
action in a court of conpetent jurisdiction to enjoin further
vi ol ati ons. Injunctive relief may be granted in an action brought
under this chapter without the injured party being required to post
bond if, in the opinion of the court, there exists a |ikelihood that
the injured party wll prevail on the nerits.

~-- END ---
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